





UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

j2 GLOBAL COMMUNICATIONS, INC,,

Plaintiff / Counterclaim Defendant,

PROTUS IP SOLUTIONS, INC,, Miscellaneous Proceeding

Defendant / Counterclaim Plaintiff.

)

)

)

)

Vs, ) S.D. Tex. Case No.: 08-MC-00313

)

)

) [C.D. Cal. Case No.: 06-CV-566-DPP (AJWx)]
)

ORDER

The Court has considered the Motion To Quash Subpoena filed under the above
captioned Miscellaneous Proceeding by Joe () The Court also has considered the
Response to the Motion To Quash, Brief in Support as well as the Motion to Compel Deposition
and Compliance with Subpoena Duces Tecum filed by Protus IP Solutions, Inc. After reviewing
these pleadings as well as the argument and authorities cited, the Court ORDERS as follows:

The Court DENIES Joe (i) Motion To Quash Deposition;

The Court GRANTS Protus' Motion To Compel Deposition and Compliance with
Subpoena Duces Tecum,;

The Court orders Non Party Joe (i} to appear for deposition on Saturday, July 12,
2008 at 10:15 a.m. at the following location:

The Law offices of Owen Jones
211 East Parkwood, Suite 110
Friendswood, Texas 77546

The Court further orders Non Party Joe (i) to bring with him at the time of the
deposition any and all documents responsive and/or requested by the Subpoena Duces Tecum
previously issued.

Signed this day of July 2008

United States District Judge Sim Lake
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APPROVED AND ENTRY REQUESTED

By /s/ R. Kyle Hawes

R. Kyle Hawes

Federal 1. D.: 23218

Texas State Bar No. 00796725

Attorney In Charge

CHAMBERLAIN, HRDLICKA, WHITE
WILLIAMS & MARTIN

1200 Smith Street, Suite 1400

Houston, Texas 77002

(713) 658-1818

(713) 658-2553 (Fax)



UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
j2 GLOBAL COMMUNICATIONS, INC,,
Plaintiff / Counterclaim Defendant,
PROTUS IP SOLUTIONS, INC.,

Miscellaneous Proceeding

)
)
)
)

Vs. ) S.D. Tex. Case No.: 08-MC-00313
)
)
)
Defendant / Counterclaim Plaintiff. )
)

PROTUS IP SOLUTIONS, INC.’S RESPONSE AND BRIEF IN
OPPOSITION TO JOE () MOTION TO QUASH AND IN SUPPORT OF ITS
MOTION TO COMPEL DEPOSITION AND COMPLIANCE WITH SUBPOENA
DUCES TECUM AND REQUEST FOR EXPEDITED RULING

TO THE HONORABLE JUDGE SIM LAKE:

Protus IP Solutions, Inc. (“Protus”) submits its Response and Brief in Opposition to Joe
@ Motion To Quash and in Support of Its Motion To Compel Deposition and Compliance
With Subpoena Duces Tecum and Request For Expedited Ruling.

Statement of the Nature and Stage of the Proceeding

The current miscellaneous proceeding emanates from a non party witness, Joe Shields’,
Motion To Quash currently before the Court. Joe () was duly served with a subpoena
issued in a current Telephone Consumer Protection Act (“TCPA”) litigation in the United States
District Court for the Central District of California between j2 Global Communications, Inc.
(“92”) and Protus, competitors in the internet faxing business (“the California Litigation”). The
District Court in the California Litigation has entered a protective order to prevent public

disclosure of confidential documents, such as documents containing customer information and

trade secrets. This litigation is quite extensive and highly contentious. On December 15, 2007,

[C.D. Cal. Case No.: 06-CV-566-DPP (AJWx)]
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the Honorable Judge Dean Pregerson found j2’s counsel had committed two separate violations
of the protective order. See Declaration of Mary Ann L. Wymore (“Wymore Dec.”), § 2,
attached hereto as Exhibit 1. Protus subsequently filed a Motion for an Order to Show Cause
Why j2 And Its Counsel Should Not Be Held In Contempt Of Court, and, as suggested by the
California Court, is in the process of conducting follow up discovery on the nature, extent and
frequency of the protective order violations. This motion is currently under submission. Based
on Mr. (i) February 6, 2008, telephone conversation with Mary Ann L. Wymore, Protus’
lead counsel in the California Litigation, Protus has a good faith belief that Mr. (Jj a non-
party to the California litigation, has confidential information and/or documents produced by
Protus in the California Litigation. Mr. (i} deposition is thus relevant to the nature and
extent of these protective order violations in the California Litigation. Accordingly, Protus
issued a subpoena to Mr. (i for both documents and his deposition testimony pursuant to
Federal Rule 45. See Subpoena issued and served upon Joe (i} attached hereto as Exhibit
2.

Following a series of letters containing disparaging remarks and personal threats to
Protus’ counsel, Mr. (i) filed his Motion To Quash with this Court on June 24, 2005.
Subsequent to filing his Motion To Quash, Mr. Shields agreed to take his deposition at an
alternative date, time, and location. Protus now opposes Mr. (i) Motion To Quash.

Statement of the Issues

The single issue before the Court is whether Protus’ subpoena for Mr. (Jji) deposition
and documents should be quashed. As the moving party, the burden is on Mr. (P to
demonstrate that compliance with the subpoena would be an undue burden. Wiwa v. Royal

Dutch Pet. Co., 392 F.3d 812, 818 (5™ Cir. 2004) (citing Williams v. City of Dallas, 178 F.R.D.
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103, 109 (N.D.Tex. 1998)); Wright and Miller 9A Fed. Prac. & Proc. Civ. 2d §2459. As
discussed below, Mr. (Jihas not, and cannot, meet this burden. The Court should deny Mr.
@ \(otion to Quash and compel both his production of the requested documents and his

attendance at his deposition on July 12, 2008 at 10:15 a.m., a time and date agreed to by Mr.

Argument
I. MR.G M OTION IS MOOT.

In a June 25, 2008 letter, which was sent the day after this Motion was filed, Mr. (D
agreed to attend his deposition at an alternative date, time, and location. Specifically, Mr.
@ s::tcd that he “agreed to attend a deposition [Protus’ counsel] set up for any Saturday
morning that is within a reasonable driving distance of my home. July 12" 2008 at 10:15 a.m. is
fine with me.” See Letter dated June 25, 2008 from Mr. (Jjjito Mr. Walkup, a copy of which
is attached hereto as Exhibit 3. Later the same day, Mr. Walkup, Protus’ counsel, sent Mr.
@ : ctter confirming this arrangement and setting the deposition at a law office
approximately 2.5 miles from Mr. (i house. See Letter dated June 25, 2008 letter from Mr.
Walkup to Mr. (i} a copy of which is attached hereto as Exhibit 4.

Mr. () thus appears to have abandoned his objections to Protus’ subpoena raised in
his Motion To Quash, rendering it moot. To the extent Mr. (has not abandoned all of his
objections to Protus’ subpoena despite this agreement, Protus will specifically address them in

detail below.

II. MR. @ MOTION SHOULD BE DENIED AND HE SHOULD BE
COMPELLED TO PRODUCE THE REQUESTED DOCUMENTS AND ATTEND
HIS DEPOSITION.
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Rule 45 of the Federal Rules of Civil Procedure provides that a court “may quash or
modify a subpoena if it (1) fails to allow a reasonable time for compliance; (2) requires a person
who is not a party to travel more than 100 miles from where the person resides; (3) requires
disclosure of privileged or protected matter; or (4) subjects a person to undue burden.” Wiwa,
392 F.3d at 817-18 (citing Fed. R. Civ. P. 45(c)(3)(A)(i)-(iv)). Mr. (i) only challenge to
Protus’ subpoena is on the grounds that it subjects him to an undue burden.' See Dart Indus.,
Inc. v. Liquid Nitrogen Processing Corp., 50 F.R.D. 286, 290 (D. Del. 1970) (“the only cause for
quashing or modifying the subpoena duces tecum is that the demand is ‘unreasonable and
oppressive’ or that the call for documents should be conditioned ‘upon advancement . . . of
reasonable costs' for the production”).

To determine if a subpoena presents an undue burden on a non-party, the Fifth Circuit has
held that a court must look at seven factors. Wiwa, 392 F.3d at 818. These factors are:

(1) the relevance of the information requested; (2) the need of the party for the
documents; (3) the breadth of the document request; (4) the time period covered

by the request; (5) the particularity with which the party describes the requested

documents; and (6) the burden imposed. Further, if the person to whom the

document request is made is a non-party, the court may also consider the expense

and inconvenience to the non-party.
Id

Mr{lll) advances three arguments as to why Protus’ subpoena is unduly burdensome
and should be quashed, two of which are factors the court may consider: It seeks irrelevant

information, it is overly burdensome, and it was issued in an improper manner — namely, Mr.

! The other grounds set forth in the Federal Rules of Civil Procedure are not an issue. First, Protus’

subpoena allowed for a reasonable amount of time for compliance — 27 days after service. Second, as Mr. (I
states in his Motion to Quash, Protus’ subpoena only required him to travel 70 miles round-trip from his house to the
deposition. In fact, after this Motion was filed, Mr. (il agreed to conduct the deposition at a location 2.5 miles
from his home. Finally, Protus’ is not seeking any information of Mr. (i} that is privileged or protected matter
except information and documents which constitute Protus’ confidential information, which is covered by the
Protective Order on file in the California Litigation.
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@ :ontcnds that he was not consulted beforehand and that he was threatened by Protus’
counsel, Mr. Walkup. All three of these arguments fail.

A. The Information Sought From Mr. (i) Is Relevant To The California
Lawsuit.

Mr. () alleges that he “has no knowledge of the facts of the case, has no documents
that relate to the case and has no testimony to give in regard to the case.” (jj Motion to
Quash, at p.1. Protus disagrees, which is why it issued a subpoena for Mr. (i} testimony
and documents. As a non-party to the case, Mr. (i} is neither in a position to, nor does he
have the unilateral authority to, determine whether or not his deposition is relevant to the
California Litigation. As discussed above, Protus has a good faith basis for believing that Mr.
@ 1osscsses information and documents relevant to whether the protective order was
violated in the California Litigation - an issue that Magistrate Judge Andrew J. Wistrich
indicated needed further investigation.

Specifically, Protus has a good faith belief that Mr. (i) possesses information
relevant to possible violations of the California protective order. Protus also has a good faith
belief that Mr. (i) possesses at least one document that Protus designated “Confidential,
Attorneys Eyes Only” under the protective order in the California Litigation. This belief stems
from Mr. () statements to Ms. Wymore that he was in possession of “subpoenaed”
documents pertaining to Protus’ removal numbers.” Protus has produced such information only
in the California Litigation, and on an attorney’s eyes only basis. See Wymore Dec., 3,
attached hereto as Exhibit 1.  Accordingly, Protus is secking to depose Mr. (i and has also

submitted requests which are narrowly tailored to these issues, e.g., all documents and

2 A removal number is a telephone number that a person can call to request that he or she not receive further

facsimiles.
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communications in his possession that, among other things, pertain to the California Litigation or
Protus’ removal numbers, or involve j2.

Mr. () only argument to the contrary is that he believes he has no information about
the California Litigation. While Mr. (j may not have been aware about the California
Litigation specifically, as demonstrated above, he possesses information and documents which
relate to the California Litigation, whether or not Mr. (i) knows it. To adopt Mr. (D
argument would undercut the purpose of Rule 45, as potential witnesses could simply deny
possession of relevant information and automatically prevent compliance with a subpoena.
Without Mr. (i) deposition and the production of any relevant documents he may have,
Protus would be prevented from investigating issues crucial to the California Litigation.

Accordingly, the Court should deny Mr. (i) Motion to Quash and compel his
compliance with the subpoena.

B. The Subpoena Is Not Overly Burdensome.

In the Motion To Quash, Mr. (i) alleges that complying with the subpoena and
appearing for his deposition would be overly burdensome because it would require him to take a
vacation day, drive 70 miles, and “lose several hundred dollars in vacation/no pay time and
expend unrecoverable gasoline and parking costs.” See () Motion to Quash, at p.2.
However, as stated above, these concerns are moot because Mr. (Jhas subsequently agreed
to an alternative date, time and location for the deposition.

Moreover, even if Mr. () concerns were not moot, they are still not overly
burdensome. As required under Rule 45, Protus tendered to Mr. ([ <the fees for 1 day’s
attendance and the mileage allowed by law.” Fed. R. Civ. Pro. 45 (b)(1). As such, Mr. (D

already has been reimbursed for any “unrecoverable gasoline and parking costs” and any other
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costs he may incur from attending his deposition. Therefore, Mr. (i stated reasons simply
do not support Mr. (i) conclusion that his attendance at his deposition would be overly
burdensome. Similarly, Protus’ document requests are also not overly burdensome. Protus has
only sought documents narrowly tailored to a specific issue and all of these documents could be
produced at minimal expense and time, as Protus is not asking Mr. (to search voluminous
databases or to prepare extensive reports. Indeed, the anticipated volume of documents
requested is minimal.

Accordingly, it is not overly burdensome for Mr. (i) to comply with Protus’
subpoena.

C. The Subpoena Was Issued In A Proper Manner.

Mr. () final arguments in support of his Motion To Quash is that Protus’ attorney
“did not have the decency to contact Joe (i prior to issuance of the subpoena” and that the
subpoena is being issued “as a means of viciously retaliating and attacking Joe (jjjand his
family for Joe () making a perfectly legal and proper do-not-fax request.” Mr. (D
allegation that Protus’ counsel acted improperly by failing to contact him prior to the issuance of
a subpoena is meritless. Under Rule 45, counsel for a party is not required to contact a witness
before issuing a subpoena.

Likewise, the subpoena was not issued to attack or retaliate against Mr. (J Rather,
as explained above, Protus and its attorneys have a good faith belief that Mr. (i) possesses
documents and information extremely relevant to a key issue in the California Litigation. It was
solely for this purpose that Mr. (i} was subpoenaed.

Finally, to put Mr. (Jl) many unfounded accusations against Mr. Walkup into

perspective, Protus has attached several of Mr. (i letters to Mr. Walkup as well as all of
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Mr. Walkup’s letters to Mr. (] See Exhibit 5. These letters represent all of Mr. Walkup’s
communication to Mr. ([} to date, as they have never spoken in person or over the phone
and the only e-mails Mr. Walkup sent to Mr. (] were transmittal e-mails that merely
attached his letters. As is clear from the attached correspondence, Mr. (i) allegations are
meritless and at all times Mr. Walkup treated Mr. () respectfully and in a professional
manner.
III. MOTION TO COMPEL DEPOSITION, COMPLIANCE WITH

SUBPOENA DUCES TECUM AND REQUEST FOR EXPEDITED

RULING

As presented above, the issuance, service and compliance with the duly served
subpoena was not in derogation with the Federal Rules of Civil Procedure. Therefore, the Court
should enter an order compelling Mr. (i} to attend a deposition at the locale, place and time
as specified in the attached order. The Court should also require Mr. (Jj}to produce any and
all documents responsive to the subpoena duces tecum and the designated location. As the date
agreed to by Mr. (i} is Saturday, July 12, 2008, Protus would ask that the Court expedite a
ruling on this matter in order to effectuate service of process of the Court's order on the non party
in this case.

Conclusion
WHEREFORE, Protus respectfully asks this Court to enter an Order compelling Mr.

@ (o comply with the subpoena, denying his Motion To Quash, and for such other relief as

the Court deems just and proper.
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CHAMBERLAIN, HRDLICKA, WHITE
WILLIAMS & MARTIN

1200 Smith Street, Suite 1400

Houston, Texas 77002

(713) 658-1818

(713) 658-2553 (Fax)

Respectfully submitted,

CHAMBERLAIN, HRDLICKA, WHITE,
WILLIAMS & MARTIN

By /s/ R. Kyle Hawes
R. Kyle Hawes
Federal I. D.: 23218
Texas State Bar No. 00796725
Attorney In Charge

ATTORNEYS FOR PROTUS IP
SOLUTIONS, INC.,,

CERTIFICATE OF SERVICE

I do hereby certify that a true and correct copy of the foregoing has been served on all
parties by electronic filing, facsimile, certified mail, return receipt requested, hand delivery, e-
mail and/or regular mail, on this 1* day of July 2008 as follows:

Mr. Joe (D

Mr. John Brown, Esquire
REDENBACHER & BROWN, LLP
580 California Street, Suite 1600
San Francisco, California 94104

Mr. Todd Whitman, Esquire

Ms. Cynthia Jara, Esquire

ALLEN MATKINS LECK GAMBLE
MALLORY & NATSIS LLP

1901 Avenue of the Stars Suite 1800
Los Angeles, CA 90067

Attorneys for j2 Global Communications, Inc.

/s/ R. Kyle Hawes
R. Kyle Hawes
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

j2 GLOBAL COMMUNICATIONS, INC.,
Plaintiff / Counterclaim Defendant,

VS. S.D. Tex. Case No.: 08-MC-00313
PROTUS IP SOLUTIONS, INC,, Miscellaneous Proceeding
Defendant / Counterclaim Plaintiff.

)
)
)
)
)
)
)
)
)
)

DECLARATION OF MARY ANN L. WYMORE IN SUPPORT OF
PROTUS IP SOLUTIONS, INC.’S RESPONSE AND BRIEF IN OPPOSITION
TO JOE SHIELDS’ MOTION TO QUASH AND IN SUPPORT OF ITS
MOTION TO COMPEL DEPOSITION AND COMPLIANCE WITH

SUBPOENA DUCES TECUM AND REQUEST FOR EXPEDITED RULING
I, Mary Ann L. Wymore, hereby declare:

1. I am the lead attorney for Protus IP Solutions, Inc (“Protus™) in litigation with j2
Global Communications, Inc. pending before the United States District Court for the Central
District of California (“California Litigation”). I am an Officer in the law firm of Greensfelder,
Hemker & Gale, P.C. in St. Louis, Missouri. I know all of the following of my own personal
knowledge and, if I were called as a witness in any trial or proceeding, I could and would
competently testify to all the facts stated herein. I make this Declaration in Support of Protus’
Response and Brief in Opposition to Joe Shields’ Motion To Quash and in Support of Its Motion
To Compel Deposition and Compliance With Subpoena Duces Tecum and Request For
Expedited Ruling.

2. On December 15, 2007, the Honorable Judge Dean Pregerson found j2 Global

Communications, Inc.’s counsel had committed two separate violations of the protective order.

1060576v1 1

[C.D. Cal. Case No.: 06-CV-566-DPP (AJWx)}



3. On February 6, 2008, I had a telephone conversation with an individual who
identified himself as Joe (Jj During that telephone conversation, Mr. ()indicated that
he received “subpoenaed” documents pertaining to Protus’ removal numbers. Protus has

produced such information only in the California Litigation and only on an attorney’s eyes only

basis pursuant to the protective order.

I declare under penalty of perjury under the laws of the United States that the foregoing

statements are true and correct,

Executed on this 1* day of July, 2008, in St. Louis, Missouri.

ary Ann L. Wiynore

1060576v1 2
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